-1- DRAFT

December 1, 2024

ANALYSIS OF TRADE NEGOTIATIONS: WTO/DS602 AUSTRALIA-CHINA WINE DISPUTE

Joni Crossing




-2- DRAFT

1. Wine Competition

2. WTO Australia-China Wine Dispute: Article I
3. Negotiating the Terms of Negotiations

4. Focus of Negotiations

5. Article llI

6. Overview

Table of Reports

Works Cited

O ©W 0 N N o o »W

—_—




-3- DRAFT

1. Wine Competition

1.1 Wine was the subject of dispute at the World Trade Organisation (WTO) between
China and Australia from 2021 to 2024. Wine represents the bottled wealth of nations with
a supply chain that employs many different types of commerce and is a significant portion

of nations’ GDP of between 0.4% and 34%.

1.2 In ancient times gardens were a status symbol of wealth, a wealth that wine (by
extension) symbolises. Society was divided into land owners and labourers with more of a
class system that segregated the wealthy from the poor. The middle class was a smaller
demographic until the industrial revolution in the 1800’s. A larger middle class with more
disposable income created a stronger demand for the consumption of wine. On the
supply-side of wine, the wine industry has become a competitive microeconomic market

of thousands of vineyards and wineries with global competition.

1.3 Wine merchants were traditionally European until the 1970’s when California
became recognised as a legitimate wine making region after Chateau Mont Helena and
Stag’s Leap wines, from Napa, California, won 1st place at the judgement of Paris wine
tasting in 1976.1 The breakthrough even inspired movies to be made about California’s
‘New World Wine’ in 2008.2 New world wine is known for bigger, bolder flavours
(compared to European wines) and is made in New World countries, namely the United

States and Australia.

1.4 Australia’s wine sector, as a proportion of GDP, has been growing and gaining
recognition since the 1980’s when Australian winemaker from Penfolds winery was
featured in Decanter magazine as winemaker of the year.3 In 2023 wine exports comprised
23% of Australia’s GDP.4 Over the last 50 years the U.S. and Australian wine producers

have gained recognition in their own markets and in export markets all over the world.

1 “Bill Text - ACR - 153 Paris Wine Tasting Anniversary.” 2024. Ca.gov. https://leginfo.legislature.ca.gov/faces/
billTextClient.xhtml?bill_id=200520060ACR153

2 Bottleshock movie

3 “Our History.” Penfolds. Treasury Wine Estates Vintners. Accessed December 1, 2024. https://www.penfolds.com/en-
au/about-us/our-history.html

4 “History of Australian Wine” Wine Australia. Accessed December 1, 2024. https://www.wineaustralia.com/getmedia/
8bc80202-2702-4ec0-b381-8f5b61211fe3/Foundations-of-Australian-wine-Presentation.pdf
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1.5 Chinese wines are a relatively new category, domestically and internationally. Given
the fertile conditions in China with an abundance of terroir in different climates and
altitudes, China appears set to take a larger share of world exports in the future as their
wines become better and better recognised. In 2011 Chinese wine from Helan mountain in
Ningxia, China won gold at the Decanter World Wine Awards (DWWA). Upward China Wine
(UCP) showcased over 100 Chinese wines from 7 different regions at European trade

shows in 2023 and 2024.5

1.6 There is a collective effort underway in China to produce grape wine that equals
the finest European and New World wines. In ancient China, there is mention of like
products such as plum wine. Ume plum wine is mentioned in the oldest medical document

in China.6 There is also yellow rice wine.

1.7 Just as Japan developed their whisky brands and gained equal consumer
admiration to like products from traditional whisky producing nations, China’s wine
industry shows potential as a large scale producer and exporter of wine on the global wine

market.

1.8 As far as palette refinement, Chinese wine is still questionable, according to some
critics.” Even if Chinese wine has a ways to go yet in subtle palette refinement, these are
the finishing touches. Chinese wine connoisseurs, collectors and a growing middle class
of luxury consumers have already come to appreciate wine, making China a major wine

importer of Australian, American and European wines.8

1.9 According to 17th century Economist David Ricardo, nations should import those
products which they produce at a comparatively less efficient rate and export products
they produce at a comparative advantage in terms of human capital required per unit. It is
debatable whether cheap wine, more efficiently produced, would satisfy luxury consumer

demand. Ricardo’s lifetime voting record was against import tariffs to keep costs of living

5 “A New Era?: China’s Wine Industry Trends.” Sommelier Business. https://sommelierbusiness.com/en/articles/
insights-1/a-new-era-chinas-wine-industry-trends-469.htm

6“The Seasonal Diet”. Wine History. Youtube. Accessed Nov 10, 2024,
7 Konstantin Baum - Master of Wine. “Is Chinese Wine Good or Bad?” Youtube Nov 11, 2024.

8 red obsession movie
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low in order to keep inflation low, wages low, cost of production low; and, therefore,
revenues and GDP high. In these conditions wine would keep flowing cheaply or
comparatively so. Even if higher quality wines are more expensive to produce yet still
desirable before tariffs, tariffs reduce the competitiveness of the same product compared
to a different market with lower tariffs. High tariffs could turn consumers to alternative like

products.

1.10 In 2008 Hong Kong, China lifted all duties on wine imports. In 2018 China applied a
15% increase of tariffs on American wine from 48.2% to 67.7% per bottle of imported
wine from the U.S. (USA Wine Ratings Blog). In 2019, the free trade agreement between
China and Australia (ChAFTA) completely eliminated tariffs on Australian wine to zero. In
2021 Australia filed a complaint at the World Trade Organisation (WTQ) after China

increased tariffs on Australian wines upto 200% (p. 270, DFAT report)®.

1.11 Before tariffs were imposed, China was Australia’s biggest importer of wine by
value ($898m). China ranks number nine on global wine importers.’® Since wine is
sensitive to price elasticity of demand, the tariffs put American and Australian wines at a

competitive disadvantage.

2. WTO Australia-China Wine Dispute: Article Il

2.1 In 2021 When Australia took China to the WTO for increasing tariffs on wines upto 200%

citing GATT Article 1l:1 (a):

II:1 (@) Each contracting party [of the GATT] shall accord to the commerce of the other contracting

parties treatment no less favourable than that provided for in the appropriate Part of the

appropriate Schedule annexed to this agreement.

9 “Before the Word Trade Organization Panel Proceedings CHINA - ANTI-DUMPING and COUNTERVEILING DUTY
MEASURES on WINE from AUSTRALIA.” 2022. DFAT.gov. Department of Foreign Affairs and Trade. https://
www.dfat.gov.au/sites/default/files/ds602-australias-first-written-submission-bci-redacted.pdf

10 Daniel Workman. 2020. “Top Wine Importing Countries.” World’s Top Exports. December 9, 2024. https://
www.worldstopexports.com/top-wine-importing-countries/



https://www.worldstopexports.com/top-wine-importing
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2.2 China, in response, invoked the escape clause to Article Il:1 (a), requesting a Preliminary
Ruling Request (PRR) labelling the dispute under Article 11:2 (b) Countervailing and Antidumping

measures, implying injury to an existing domestic wine market with substitute products.

Article 1:2 2. Nothing in this Article shall prevent any contracting party from imposing at

any time on the importation of any product:

II:2 (b) any anti-dumping or countervailing duty applied consistently with the provisions of

Article VI.

VI: 6 (a) dumping or subsidization, as the case may be, is such as to cause or threaten

material injury to an established domestic industry, or is such as to retard materially the

establishment of a domestic industry

3. Negotiating the Terms of Negotiations

3.1 The fact that the respondent, China, defined the negotiations as “Countervailing and
Antidumping” indicates China had the stronger negotiating team. The first thing about
negotiations is negotiating the terms of negotiations. The title of negotiations defined perceptions
about the negotiations and the focus of the negotiations. Just as the timeframe can determine the
pace of negotiations. The location can be significant. The parties involved or absent. And the
complexity of negotiations increases in multi-stakeholder negotiations as the number of issues
being negotiated increases. The fact that Australia cited over 47 other articles and submitted over
4000 pages of complaints complicated matters, whereas other negotiating parties in the past

submitted brief complaints on the same topic.

3.2 Whereas Australian negotiators were immediately set back by the focus of the negotiations
when China put forth a PRR for the dispute to be classified as a “Countervailing and Anti-
dumping” measures case under Article VI of GATT instead of a “Treatment no less favourable”

case under Atrticle 1l:1(a) of GATT.
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4. Focus of Negotiations

4.1 Instead of pulling up more relevant precedents, the focus was on countervailing and anti-
dumping measures. The list of cases in the tables of reference that were brought up were
countervailing and anti-dumping measures in other industries such as pneumatic tires instead of
wine or spirits. Because of the PRR, observing parties to the negotiations were, therefore, focused
on countervailing and antidumping instead of discriminatory tariffs and taxation. In some
instances parallel cases in different industries can enlighten the subject of negotiations, whereas
in this case the lack of inclusion of previous examples of wine and spirits cases likely prolonged

negotiations. There were similar cases in the same industry that were ignored.

5. Article Il

5.1 A similar case was heard at the WTO in 1995 when the European Community brought a
complaint to the WTO involving Japan over unequal taxation between domestic and imported
spirits, citing unequal tax discrimination on spirits (i.e. whisky) in Japan of 40% compared to 20%
on domestic substitute products. The dispute was titled “Japan - Taxes on Alcoholic Beverages.”
The WTO panel found Japan in violation of article lll first and second sentence of the General

Agreement on Tariffs and Trade (GATT). Due to the panel’s findings, Japan reduced taxes in

conformity with its obligations under GATT.

[ll:1. The contracting parties recognize that internal taxes and other internal charges, and

laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations
requiring the mixture, processing or use of products in specified amounts or proportions,

should not be applied to imported or domestic products so as to afford protection to

domestic production

llI:2. The products of the territory of any contracting party imported into the territory of any

other contracting party shall not be subject, directly or indirectly, to internal taxes or other

internal charges of any kind in excess of those applied, directly or indirectly, to like
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domestic products. Moreover, no contracting party shall otherwise apply internal taxes or

other internal charges to imported or domestic products in a manner contrary to the

principles set forth in paragraph 1

5.2 An earlier GATT case from 1986 covers the same issues of high tariffs and unequal
taxation on imported vs domestic wines and alcoholic beverages in Japan. The European Union
initiated consultations titled Japan: Customs Duties, Taxes, and Labelling practices on imported
wines and alcoholic beverages (L/6031). Australia (among other nations) was a party to these
negotiations as an observer with rights to submit comments. While the matter was still
unresolved, the United States (among other countries) submitted a presentation(s) to the panel.

The outcome was that Japan agreed to unilaterally reduce tariffs on alcoholic beverages by 30%.

5.3 Surprisingly, when Australia initiated consultations with China on 22 June 2021, these two

previous cases were ignored.

6. Overview

6.1 Australia requested consultations with China at the WTO citing breach of over 47 articles
of GATT including Article 1l:1. When consultation phase negotiations between China and Australia
failed to achieve a mutually agreeable outcome, Australia requested a WTO dispute settlement

panel on the 16th of September 2021.

6.2 China sent out a preliminary ruling request (PRR) to have the dispute (DS602) titled “Anti-
Dumping And Countervailing Duty Measures,” sounding like Australia was at fault for dumping
wine on the Chinese market at a lower price than cost. The United States Trade Representative
(USTR) submitted comments finding no basis for China’s PRR, based on GATT articles 2.3 and
6.2 interpretation. Eventually, after more than 3 years of negotiations, China lifted wine tariffs, with

a mutually agreed solution between Australia and China in 2024, ending the WTO dispute.
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